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Legal Regulation of Bankrupcy
“Comparative Study”
Faisal Abdulla Hamad Ballaith

ABSTRACT

The study problem lies in the new legislative regulation i.e. the Law No. 9 of
the year 2016, concerning the bankruptcy which has not yet been subject to
research and parameters of the academic criticism. This, at the same time created a
difficulty in research. Hence, the objective of this study is to highlight both the
positive and negative parts of this legislation, so as to serve the country national
economy. The importance of this study is based on the significance of the subject it
addresses and its dimension to the state economy and business environment. The
research partially covered the bankruptcy issue, in relation to its concept and
requirements, as well as the procedural rules for the declaration of bankruptcy, by
analyzing the provisions of the decree by a new law, subject matter of the study and
its comparison with the Federal Law No. 18 of 1993, concerning the Commercial
Transactions, namely the Fifth Volume, related to bankruptcy.

Bankruptcy is an assessment system, aiming at the collective execution on
the funds of the indebted trader who ceases the payment of his debts at their due
dates, and the disruption in his creditworthiness. It aims to protect the creditors and
itis related to the Public Order. Bankruptcy takes many forms. It can be simple for a
reason beyond the control of the bankrupt person, his default, negligence or fraud.
The legislator considered the last two forms as a crime for which a criminal
punishment is set.

The declaration of bankruptcy has merit and formal condition. As to the merit
conditions, the person who is a trader, whether an individual or a company, who
ceases the payment of his debts with a known amount, undisputable and payable.
The previous law stipulated that the debt must be a commercial one, contrary to the
decree by a new law, which adopted the personal parameter in determining the
scope of application of the bankruptcy rules, in addition to trader capacity and
cessation of payment, except when his commercial capacity is no more existing,
such as the deceased, retired trader or the one who loses capacity, provided that the
request for the declaration of bankruptcy is submitted within one year from the
death or the deregistration of the trade name of the retired or incapacitated trader.

As to the formal requirements of the declaration of bankruptcy, the
application should be submitted by the creditor or debtor considering the interest.
The new decree by the law provided for a set of documents to be attached to the
application by the creditor or debtor for quick settlement of the dispute. The
application may also be submitted to the Public Prosecution, considering the fact
that bankruptcy is a crime. The new decree by the law stipulated that, for the Public
Prosecution to proceed with the prosecution, it has to prove that the debtor is
indebted or by the same court as a public order. The new decree by the law
introduced a number of restrictions for the beginning of the declaration of
bankruptcy process, based on its assessment. Then a judgement shall be issued by
the competent court, giving rise to a new legal position, which the new decree by the
law does not allow to be appealed like the previous one, but made its challenge by
appeal is not allowed, unless it is expressly provided for in its provisions.
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