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Administration’s Authority to Apply Sanctions in Administrative Contracts

(a comparative analytical study)

Researcher: Fatima Mohammed Khameis Al yammabhi
Abstract

This study aims to reflect on a significant aspect of the administrative contracts
“Administration’s Authority to Apply Sanctions in Administrative Contracts”,
which is considered a very critical topic due to the extension of the State’s
various activities. To keep pace with the progress and development,
administration contracts with subjects of law with aim to regulate the
continuous functioning of public facilities. The administration holds the
authority to apply sanctions, according to its sole discretion, to a relevant
contractor in case the latter is in default of the assigned contracting obligations.
The administration takes such procedures without need to refer to court or to
prove a harm supposed to occur as a result of a default of obligation by the
contractor. The administration can refer to several kinds of sanctions, as it
deems appropriate for the default committed by the contractor, giving the fact
that such sanctions are subject to subsequent control by court. Such sanctions
can be financial or nonfinancial.

Financial sanctions can be defined as the amounts claimed by the
administration from the contractor in case the latter commits a default to the
assigned contracting obligations. The first kind of these sanctions are
compensations obtained by the administration against damage resulting from
the contractor’s default. Second kind is the delay penalty which can be defined
as liquidated damages applied to the contractor in case of delay in obligations
beyond the agreed-upon date. The third one is confiscation of the performance
bond deposited with the administration for the purpose of settling the
responsibilities resulting from the contractor’s default.



Nonfinancial sanctions are ways through which the administration can have the
contractor performing the contract in a way that ensures functioning of the
relevant public facilities. Such kind of sanctions may be coercive sanctions
without termination consequences; rather, the contractor stays responsible
toward the administration and the process is performed on the contractor’s
account and responsibility. The other kind may result in termination of the
contractual relationship as in the case of ultimate termination of the contract.
Nonfinancial sanctions can be criminal and applied by the administration to the
contractor, not as being a party to the contract but per the legislator’s will
according to legal express laws and control regulations issued by the
administrator being a public authority exercising the administrative control. If
the contractor or any other person is found in default of such laws or
regulations, they shall be subject to criminal punishment in addition to the
punishment decided per the regulations of the public facility to which the
administrative contract is relevant.

Some significant findings can be summed up as follows: the administration’s
authority to apply most sanctions to the contractor shall be according to the
administration’s sole discretion without waiting for a court judgment and
without need to stipulate this in the contract in order to ensure good
performance associated with the regular functioning of the public facility for
the public interest.

Some recommendations proposed by the study: the contractor shall be notified
before application of the sanctions, as the contractor might respond to and
carry out the assigned obligations upon notification of sanction application. In
addition, the administration shall, when applying the sanction to the contractor,
adopt gradual methodology, that is starting from lesser to greater sanction.
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